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ABBREVIATIONS

APL Administrative Procedure Law
CL Criminal Law
CO         Constitution of the People's Republic of China
CPL Criminal Procedure Law
JL Judges Law (Adopted on July 1, 1995)
LL Law on Lawyers and Legal Representation 
LSS Law on State Security 
NLMC   Notice of the Ministry of Justice on Printing and Distributing the Interim Provisions 

on Lawyers’ Meeting Criminals in Custody in Prison, 2004
OLC       Organic Law of the People's Courts of the People's Republic of China
OLPP Organic Law of the People's Procuratorates, 1980 (amended 1983)
PICPP    Provisions on the Administration of the Use of Identification Cards by the People’s   

          Police in Public Security Organs, 2008
PL Prison Law
POL Police Law
RAPPS Regulations of the People's Republic of China on Administrative Penalties for  Public 
Security, 1987 (amended 1994)
RED Pilot Scheme  for re-education through labor notice 1982
RIC Regulation concerning Resident Identity cards, 1985
SSL Law on Guarding State Secrets

Supreme People’s Court Notice Regarding the Earnest Implementation of the Law on Lawyers 
and the Lawful Protection of the Professional Rights and Interest of Lawyers in Legal Procedures

The state upholds the uniformity and dignity of the socialist legal system. No law or 
administrative or local rules and regulations shall contravene the constitution. All state 

organs, the armed forces, all political parties and public organizations and all 
enterprises and undertakings must abide by the Constitution and the law. All acts in 
violation of the Constitution and the law must be investigated. No organization or 

individual may enjoy the privilege of being above the Constitution and the law.

—The 1982 Constitution of The People's Republic of China, article 5
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TIMELINE – FROM FREEDOM TO IMPRISONMENTS

Free

A  suspect  who  need  not  be  arrested  or  detained  may,  CPL  art.  92,  be  summoned  to  a 

designated location in the city or country for a period of questioning. The investigator must  

produce the proper paperwork approved and issued by the People's Procuratorate or public 

security organ. The period of question a free suspect shall not exceed twelve (12) hours. 

Interrogation

If a suspect is detained for interrogation that person can, POL art.  9, only be held for twenty 

four (24) hours. The law approves only under special occasions, and with the approval of public  

security at or above the county level, the maximum period of time allowed for detention for 

interrogation is forty eight (48) hours. The interrogation shall be kept on record for the whole  

time period of inquest. 

The period of interrogation under summons for examination shall not exceed twelve (12) hours, 

CPL  art.  92.  Police  are  forbidden  from  repeatedly  detaining  a  suspect  under  the  guise  of 

repeated interrogation. 

If interrogation beyond forty eight (48) hours is needed, the suspect's family or organization  

must be notified immediately. If further interrogation is not approved, the detained suspect  

must be immediately released. If the further interrogation leads the police to think it necessary 

to detain the person, or place them under additional compulsory measures, the decision must 

have been made before the end of the forty eight (48) hours, otherwise the person must be set  

free, POL art. 9. 

Monitoring  

Public surveillance shall last for not less than three (3) months or more than two (2) years, CL 

art. 38. The term of public surveillance shall be counted from the date the judgement begins to  

be executed; if the criminal is held in custody before the execution of the judgement, a day of  
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custody is to be counted as two (2) days of the sentence of public surveillance, CL art. 41.

The period for residential surveillance is not to exceed six (6) months, CPL art.  58,  and  the 

period granted by a People's Court, People's Procuratorate or public security organ to a suspect 

for awaiting trial after obtaining a guarantor shall not exceed twelve (12) months.

the period for residential surveillance shall not exceed six months.

Detention

The CPL, art. 64, requires that when detaining a person, the public security organ must present 

a detention warrant and within twenty four (24) hours of detention, their family or organization 

must  be  notified  of  the  reasons  for  detention  and  the  location  of  custody.  The  only 

circumstance whereby this may be waved is when the divulgence of this information would 

pose a legitimate and serious  danger to  the investigation or  there is  no way to notify  the  

concerned party. 

Interrogation of a detainee must be conducted within the first twenty four (24) hours after 

detention.  If  during  this  period  of  time it  is  found that  the  person  should  not  have  been  

detained, they will be immediately released and issued a release certificate, CPL art. 65. 

Any party that is  not satisfied with the detention decision may apply for a reconsideration  

within fifteen (15) days, LSS art. 31, after the receipt of the notice to detain, which should be 

received within the first twenty four (24) hours of detention, CPL art.  64. All applications for 

reconsideration must be directed to the organ at the next higher level over the one that made 

the initial decision. If  the party is  still  unsatisfied with the result  of it  initial  application for 

reconsideration it may bring a suit in a court within fifteen (15) days of receiving the first result,  

LSS art. 31. In total, as approved by the LSS and the CPL, a party on behalf of the detained has 

thirty (30) days from the time of detention to apply for a reconsideration. 

If during the period of detention the public security organ deems it necessary to arrest the  

detainee it must submit a request to the People's Procuratorate for examination and approval 

within three (3) days of the detention. Only under special circumstances may the time limit for  
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submission to the People's Procuratorate be extended by one (1) to four (4) days, LSS art. 69. As 

to the arrest of a major suspect who is involved in crimes committed in multiple locations or as  

part of a gang, the time limit may be extended to a total of thirty (30) days, 

The term of criminal detention shall be not less than one (1) month but not more than six (6)  

months, CL art. 42, and the term of criminal detention shall be counted from the date the the 

detention begins to be executed. If the suspect is later sentenced to further criminal detention, 

one (1) day of detention by the public security organ shall be counted as one (1) day of the term  

of the sentence, CL art. 44. 

Detention without arrest is allowed for only 

Arrest

Within twenty four (24) hours after an arrest, the family of the arrested person or the unit to  

which he belongs must be notified of the reasons for arrest and the place of custody, except in 

circumstances where such notification would hinder the investigation or there is no way of  

notifying them, CPL art. 71.

If a People's Court, People's Procuratorate, or an organ of public security decide to interrogate 

the arrested suspect further, all interrogation must be conducted within twenty four (24) hours  

of the arrest, CPL art.  72;  furthermore, if  it  is ascertained during the interrogation that the 

person should not have been arrested, he or she must be released immediately and issued a 

certificate of release. 

Trial

The following statutes of limitation are to be maintained, CL art. 87:

(1) five years, when the maximum punishment prescribed is fixed-term imprisonment of less 

than five years;

(2) 10 years, when the maximum punishment prescribed is fixed-term imprisonment of not less  
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than five years but less than 10 years;

(3) 15 years, when the maximum punishment prescribed is fixed-term imprisonment of not less  

than 10 years; and

(4) 20 years, when the maximum punishment prescribed is life imprisonment or death penalty. 

If after 20 years it is considered necessary to prosecute a crime, the matter shall be submitted 

to the Supreme People's Procuratorate for examination and approval.

The People's Procuratorate must, CPL art.  40, within three (3) days from the date of receiving 

the file record of a case transferred for examination before prosecution, notify the victim and 

his legal representatives or near relatives and the party in an incidental civil action and his legal  

representatives that they have the right to entrust agents ad litem. 

The people's court shall make a judgment of first instance within three (3) months from the day 

of filing the case. If an extension of the time limit is necessary under special circumstances, it 

shall be approved by a higher people's court, if an extension of the time limit for trying a case of  

first  instance by a higher people's  court  is  needed, this  shall  be approved by the Supreme 

People's Court, APL art. 57.

Judgments and orders of first instance of the local people's courts at various levels become 

legally effective judgments and orders if, within the period for appeal, none of the parties have 

appealed and the procuratorate has not protested, APL art. 58 & OLC art. 12.

If a party refuses to accept a judgment of first instance made by a people's court, the party shall 

have the right to file an appeal with the people's court at the next higher level within fifteen  

(15) days after the service of the written judgment or ten (10) days after the service of the  

written ruling, APL art. 58.

Where a citizen, a legal person or any other organization applies to an administrative organ for  

a reconsideration, the reconsideration organ shall make a decision within two (2) months from 
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the day of the receipt  of  the application. However,  cases  stipulated otherwise by laws and  

regulations shall be excluded, APL art. 38.

Where any applicant refuses to accept the reconsideration decision, the applicant may initiate 

legal proceedings to a people's court within fifteen (15) days from the day of the receipt of the  

reconsideration decision. If the reconsideration organ fails to make a decision on the expiration  

of the time limit, the applicant may bring a suit before a people's court within fifteen (15) days  

after the time limit for reconsideration expires, except as otherwise provided for by law. The 

APL goes on to state, that if a citizen, legal person or any other organization misses the time 

limit prescribed by law due to force majeure or other special reason, they may apply for an 

extension of the time limit within ten (10) days after the obstacle is eliminated, APL art. 40. 

In  handling  an appealed case,  a  people's  court  shall  make a final  judgment within  two (2)  

months from the day of receiving the appeal. If  an extension of the time limit is necessary  

under special circumstances, it shall be approved by a higher people's court, if an extension of 

the time limit for handling an appealed case by a higher people's court is necessary, this shall be 

approved by the Supreme People's Court, APL art. 60.

Sentencing 

When sentencing a criminal, a punishment shall be meted out on the basis of the facts, nature  

and circumstances of the crime, the degree of harm done to society and the relevant provisions  

of Law, CL art. 61.

For  a  criminal  who commits  several  crimes before  a  judgment  is  pronounced,  unless  he is 

sentenced to death or life imprisonment, his term of punishment shall be not more than the  

total of the terms for all the crimes but not less than the longest of the terms for the crimes, 

depending on the circumstances of the crimes. However, the term of public surveillance may 

not exceed the maximum of three (3) years, the term of criminal detention may not exceed the  

maximum of  one (1)  year,  and fixed-  term imprisonment may not exceed the maximum of  

twenty (20) years, CL art. 69.
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The probation period for  suspension  of  criminal  detention shall  be  not  less  than the term 

originally decided but not more than one (1) year, however, it may not be less than two (2)  

months. The probation period for suspension of fixed-term imprisonment shall be not less than 

the term originally decided but not more than five (5) years, however, it may not be less than 

one (1) year, CL art. 73.

A term of deprivation of political rights as a supplementary punishment shall be counted from 

the date on which imprisonment or criminal detention ends or from the date on which parole  

begins. Deprivation of political rights shall, as a matter of course, be in effect during the period 

in which the principal punishment is being executed, CL art. 58.

A term of deprivation of political rights shall be not less than one (1) year but not more than 

five (5) years, CL art. 55, unless sentenced to death or to life imprisonment, political rights shall  

be deprived for life, CL art. 57.

Imprisonment

A prison may only accept a prisoner if the court has served the prison a copy of the bill of  

prosecution from the Procuratorate, along with a copy of the courts written judgment,  the 

notice  of  execution,  and the registration form for closing  the case.  If  these have not been 

received, or received incomplete or erroneous copies, the prison shall not accept the prisoner.  

If this situation occur, the court shall complete or correct those forms without delay, PL art. 16.

According to PL article 20, the prison must notify the family of the prisoner when he/she is put  

in prison within five (5) days. 

When a prisoner has finished the sentence, the prisoner shall be released on schedule, and be  

served a certificate of release, PL art. 35.

If granted parole the probation period for parole in the case of fixed-term imprisonment shall  

be equal to the portion of the term that has not been completed; the probation period for 

parole in the case of life imprisonment shall be ten (10) years; and, CL art.  83, the probation 

An overview of Chinese criminal law procedures



CHINESE URGENT ACTION WORKING GROUP 
人 权 卫 士 紧 急 救 援 协 会 

period for parole shall be counted form the date the individual is released on parole. During the 

time period of parole the individual shall be subject to supervision by a public security organ, CL 

art. 85.

SECTION 1 – PROCESS

The CPL delineates a five stage criminal process. Cases are to be conducted in the following  

order: 1) Filing of a case; 2) Investigation; 3) Prosecution; 4) Adjudication; and 5) Execution of  

Sentence. 

The  CL  outlines  five  (5)  principle  punishments,  art.  33:  1)  public  surveillance;  2)  criminal 

detention; 3) fixed-term imprisonment;  4) life imprisonment; and 5) the death penalty, and  

three (3) supplementary punishments, art. 34, as: ) fine; 2) deprivation of political rights; and 3) 

confiscation of property. 

1) Interrogation

2) Criminal Detention

3) Arrest

4) Administrative Detention

5) Search

6) Confiscation

7) Monitoring 

8) Deprivation of Political Rights 

1.1 Interrogation 

The police may, with an appropriate certificate, interrogate and inspect a person suspected of 

having violated the law or committed a crime. After the interrogation and/or inspection, that  

person may be taken to a police station for further interrogation if the following circumstances 

are present, POL art. 9:

(1) being accused of a criminal offense;
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(2) being suspected of committing an offense on the scene;

(3) being suspected of committing an offense and being of unknown 

identity;

(4) carrying articles that are probably obtained illegally.

Only investigators from the People's Procuratorate or public security organ may interrogate a 

criminal  suspect,  CPL  art.  91,  and  during  interrogation  there  must  be  at  least  two  (2) 

interrogators present at all time.  Article 92 of the CPL states that a suspect who need not be 

arrested  or  detained  may  be  summoned  to  a  designated  place  in  the  city  or  county  for  

interrogation.  The  suspect  may  also  be  interrogated  at  his  residence.  Interrogators  must 

present  their  papers  at  the time of  detention.  Only  the People's  Procuratorate  or  a  public  

security organ may issue and approve orders for interrogation, CPL art. 92.

The CPL, art. 93, requires that interrogators must first ask the criminal suspect whether or not 

he has committed any criminal act, and let him state the circumstances of his guilt or explain his  

innocence; and only then they may ask him questions. Interrogators are not required by law to 

inform the suspect of their legal rights.

Investigators may also question witnesses. Witnesses may be questioned at their work unit or 

residence  and  all  witnesses  shall  be  questioned  individually.  Interrogators  must  present  a 

certificate issued by the People's Procuratorate or public security organ. The questioning organs 

reserve the right to later summon the witness to testify, CPL art. 97.  

When a witness is questioned, he shall be instructed to respond truthfully and shall,  CPL art. 

98, be informed of the legal repercussion for intentionally giving false witness or concealing 

evidence.

1.2 Criminal Detention 

The constitution, art. 37, explicitly prohibits the unlawful deprivation or restriction of a person's 

freedom by detention or other coercive means 
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The only  institution with  the right  to  set  up  a  detention facility  of  any  sort  is  the  judicial  

administration of the State Council, PL art. 11.

When detaining a person the public security organ must produce a detention warrant, CPL art. 

64; however, under art.  89  of the same law, under special circumstances, active criminals or 

major suspects may be detained first  without a detention warrant.  There are seven special 

circumstances outlined under article 61 of the CPL that allow the public security organ to detain 

a suspect without furnishing a warrant for detention.

(1) if he is preparing to commit a crime, is in the process of committing a crime or is discovered 

immediately after committing a crime;

(2) if he is identified as having committed a crime by a victim or an eyewitness;

(3) if criminal evidence is found on his body or at his residence;

(4) if he attempts to commit suicide or escape after committing a crime, or he is a fugitive;

(5) if there is likelihood of his destroying or falsifying evidence or tallying confessions;

(6) if he does not tell his true name and address and his identity is unknown; and

(7) if he is strongly suspected of committing crimes from one place to another, repeatedly, or in  

a gang. 

CPL art.  62 explains that when a public security organ wishes to detain or arrest someone in 

another jurisdiction they are  required to contact  the relevant public  security organ at  that  

jurisdiction and they shall cooperate in the action. 

CL art. 238, states that the punitive measure to unlawful detention or deprivation of a person's  
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freedom by any means shall be sentencing to a fixed-term of imprisonment of not more than 

three (3) years, criminal detention, public surveillance or deprivation of political rights. If during 

unlawful detention the victim is beaten, disabled or humiliated, then the offender shall be given 

a heavier punishment. If the unlawful detention results in serious injury the punitive measure 

shall be not less than three (3) years but not more than ten (10) years. If the victim dies, then  

the perpetrator shall be convicted of not less than ten (10) years.

Where  a  functionary  of  the  State  commits  any  of  the  crimes  mentioned  in  the  preceding 

paragraph  by  taking  advantage  of  their  function  and  power,  they  shall  be  given  a  heavier 

punishment in accordance with the preceding enumeration of punitive measures. 

1.3 Arrest 

The CPL contains two laws that serve to uphold article 37 of the constitution, which reads: no 

one may be arrested without the approval or decision of the people's procuratorate or people's  

court.  The public security organ must, CPL art.  66, submit a written request for approval of 

arrest together with the case file and evidence to the People's Procuratorate at the same level 

for examination and approval and only after the request has been approved may the public 

security organ proceed with arrest, art. 59.

Only  public  security  organs  may  make  arrests  and  they  are  required  to  present  an  arrest  

warrant at the time of arrest, CPL art. 71. 

Article  60 of  the CPL  explains  that  when the  evidence is  sufficient  to  support  a  minimum 

punishment of imprisonment, and if such measures as obtaining a guarantor (see guarantor 

under  definitions)  pending  trial  or  residential  surveillance  would  be  insufficient  to  prevent  

further danger to society then the suspect shall be arrested immediately according to law. The  

law goes on to state that, despite sufficient evidence to arrest, in special circumstances such as  

when a suspect is seriously ill, pregnant, or breast-feeding, he or she may still be allowed to 

obtain a guarantor or be placed under residential surveillance despite.
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1.4 Administrative Detention 

According to RAPPS art. 2, whomever disturbs social order, endangers public safety, infringes a 

citizens rights or encroaches on public or private property, shall be investigated for criminal or  

administrative responsibility, depending on the seriousness of the crime.

Penalties for violation of the administration of public security are warnings, fines (from 1 RMB 

to 200 RMB), and detention from one (1) day up to but not to exceed fifteen (15), RAPPS art. 6.

Parties  found  to  be  in  violation  of  the  law  whether  a  government  official,  organization,  

enterprise  or  institution  shall  bear  the  full  penalty.  RAPPS  art.  5,  when  violations  are 

undertaken by order of a third party both offenders shall bear punishment. 

The  following  offenses  are  punishable  with  a  maximum of  fifteen  (15)  days  administrative  

detention, a maximum fine of 200 RMB or a warning, RAPPS art. 19: 

(1) disturbing  the  public  order  of  government  offices,  organizations,  enterprises  or 

institutions, making it impossible for the work, productive or business operations, medical care, 

teaching or scientific research to go on smoothly but not having caused serious losses. 

(2) disturbing the public  order  of  stations,  wharves,  civil  airports,  markets,  bazaars, 

parks, theatres, entertainment centres, sports grounds, exhibition halls or other public places; 

(3)  disturbing the public order of buses, trolley buses, trains, ships and other public  

transit vehicles; 

(5)  fabricating  or  distorting  facts,  deliberately  spreading  rumours  or  inciting 

disturbances of public order in other ways; 

(6) making false reports of dangerous situations and fomenting chaos; 

(7) refusing  or  obstructing  State  personnel  who  are  carrying  out  their  functions  

according to law, without resorting to violence and threat. 

The following articles detail the list of violations to be punished by a maximum of fifteen (15)  

days administrative detention, fine of 200 RMB or a warning.

An overview of Chinese criminal law procedures



CHINESE URGENT ACTION WORKING GROUP 
人 权 卫 士 紧 急 救 援 协 会 

Article 20 includes:

(1) carrying or keeping firearms or ammunition, or committing other acts in violation of  

firearms control regulations, but not serious enough for criminal punishment; 

(4)  running  hotels,  restaurants,  theatres,  entertainment  centres,  sports  grounds, 

exhibition halls or other public places for mass gatherings in violation of safety provisions and 

refusing to improve after notification by the public security organs; 

Article 22 includes:

(2) illegally limiting others' personal freedom or illegally breaking into others' houses; 

(3) openly insulting other persons or fabricating stories to slander other persons; 

(4) maltreating family members, when the victims thereof ask for disposition; 

(5)  threatening others'  safety or disturbing others'  normal lives by writing letters of  

intimidation or by other methods; 

Article 24 includes:

(4)  disturbing  public  order,  endangering public  interests,  impairing another person's  

health or swindling money by way of superstitious sects and secret societies or activities of 

feudal superstition, when the circumstances are not serious enough for criminal punishment; 

(6)  in  violation  of  the  regulations  on  the  administration  of  registration  of  public  

organizations,  carrying  out  activities  in  the  name  of  a  public  organization  without 

having been registered or in the name of the former public organization after its registration 

being cancelled, or after the organization has been officially dissolved or  banned,  when  the 

circumstances are not serious enough for criminal punishment.

Whoever by means of violence of threat obstructs State security from carrying out a lawful  

assignment shall be punished. If not serious, an administrative penalty of a maximum fifteen 

(15) days of detention shall be made by State security, LSS art. 27.

LSS art.  28 states that whoever intentionally or negligently divulges state secrets concerning 

State security shall be given a maximum of fifteen (15) days of detention, if it constitutes a 

crime, shall be investigated for criminal responsibility.
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1.5 Search

The Constitution specifically prohibits unlawful search, art.  37, and reads that, the home of a 

citizens of the People's Republic of China is inviolable. Unlawful search of, or intrusion into, a  

citizen's home is prohibited, CON art. 39.

The law stipulates that when a search is to be conducted, a search warrant must be shown to  

the person about to be searched, CPL art.  111.  The law goes on to state the caveat that in 

emergency situations  during an arrest  or  detention,  a  search may be conducted without a  

search warrant. 

During a search, the CPL requires an eyewitness. Art. 112 allows for the following types of 

eyewitness: the person to be searched or his family members or neighbours. The search of a 

women is only to be conducted by a female officer.

The purpose of the search is to collect criminal evidence and track down an offender. The CPL,  

art. 109, allows for the search of a person, their articles, residence, and anyone who might be 

hiding a criminal or criminal evidence, as well as other relevant places as long as all relevant  

laws are following in the process of conducting the search. Organs of public security, LSS art. 29, 

may search the person, their  articles,  residence, and related places of anyone suspected of 

unlawfully holding state secrets. The purpose of the search would then be to confiscate the  

material and if a sufficient criminal element is present in possession of items discovered during  

the search the criminal responsibility shall be investigated. 

1.6 Confiscation 

Any articles or documents discovered during an inquest or search that may be used to prove a  

criminal suspect's guilt or innocence shall be seized, CPL art. 114. If during the investigation it is 

deemed necessary to confiscate mail or telegrams of a criminal suspect, the investigator may, 

upon  approval  of  a  public  security  organ  or  a  People's  Procuratorate,  notify  the  post  and 
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telecommunications offices to check and hand over the relevant mail and telegrams for seizure,  

CPL art. 116. Articles and documents which are irrelevant to the case may not be seized and if  

anything that has been seized are proven later through investigation to be truly irrelevant to the  

case, the seizure or freeze shall  be cancelled within three (3) days,  and the things shall  be 

returned, CPL art. 118,  to their original owners or the original post and telecommunications 

offices shall be notified immediately, CPL art. 116. 

The People's Procuratorates and the public security organs may, as required by investigation of 

crimes,  inquire  into  or  freeze  criminal  suspects'  deposits  or  remittances  according  to 

regulations,  CPL art.  117.  If  the deposits or remittances of the criminal suspects have been 

frozen, they shall not be frozen for a second time.

All seized articles and documents shall be properly kept or sealed for safekeeping and may not 

be utilized or damaged for any other purposes than outlined by law, CPL art.  114. All articles 

and documents shall be carefully checked by the investigators jointly with the eyewitnesses and 

the possessor of the articles; a detailed list shall be made in duplicate on the sport, signed or  

sealed by the investigator, eyewitness and possessor. One copy of this list shall be given to the 

possessor and another shall be kept on file by the authorities, CPL art. 115.

1.7 Monitoring 

-Residential Surveillance-

If in the process of interrogation the public security organ finds it necessary to arrest a detainee  

but still lacks sufficient evidence, it may allow the detainee to obtain a guarantor pending trial  

or place him under residential surveillance, CPL art. 65.

A  criminal  suspect  or  defendant  under  residential  surveillance  shall  observe  the  following 

provisions, as outlines in art. 57 of the CPL: 

(1) not to leave his domicile without permission of the executing organ or, if he has no fixed 
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domicile, not to leave the designated residence without permission;

(2) not to meet with others without permission of the executing organ;

(3) to be present in time at a court when summoned;

(4) not to interfere in any form with the witness when the latter gives testimony; and

(5) not to destroy or falsify evidence or tally confessions.

If a criminal suspect or defendant under residential surveillance violates the provisions of the 

preceding paragraph and if the case is serious, he shall be arrested. According to art. 58 of the 

CPL, the period of residential surveillance is not to exceed six (6) months. 

-Public Surveillance-

In cases where individuals are sentenced to public surveillance the term of public surveillance  

shall be not less than three (3) months but not more than two (2) years, CL art. 38. 

CL art.  39 further explains, Any criminal who is sentenced to public surveillance shall observe 

the following during the term in which his sentence is being executed:

(1) observe laws and administrative rules and regulations, and submit to supervision;

(2)  exercise  no  right  of  freedom  of  speech,  of  the  press,  of  assembly,  of  association,  of 

procession  or  of  demonstration  without  the  approval  of  the  organ  executing  the  public  

surveillance;

(3) report on his own activities as required by the organ executing the public surveillance;

(4) observe the regulations for receiving visitors stipulated by the organ executing the public 
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surveillance; and

(5) report to obtain approval from the organ executing the public surveillance for any departure 

from the city or county he lives in or for any change in residence.

Criminals sentenced to public surveillance shall, while engaged in labour, receive equal pay for 

equal work, CL art. 39.

A  term  of  public  surveillance  shall  be  counted  from  the  date  the  judgment  begins  to  be 

executed; if the criminal is held in custody before the execution of the judgment, one day in  

custody shall be considered two days of the term sentenced, CL art. 41.

Anyone  who  is  sentenced  to  public  surveillance  is  deprived  of  political  rights  as  a 

supplementary punishment, the term of deprivation of political rights shall be the same as the 

term of public surveillance, and the punishments shall be executed simultaneously, CL art. 55.

-Additional Surveillance-

The POL, art. 16, grants the Police the right to undertake technical reconnaissance (spying, etc.)  

when it is deemed necessary to the investigation 

1.8 Deprivation of Political Rights

Anyone  who  commits  the  crime  of  endangering  national  security  shall be  sentenced  to 

deprivation of political rights as a supplementary punishment; anyone who commits the crime 

of seriously undermining public order by intentional homicide, rape, arson, explosion, poisoning 

or robbery may be sentenced to deprivation of political rights as a supplementary punishment,  

CL art. 56. 

The CL enumerates  the following political  rights subject  to  deprivation as  a supplementary 

punishment, CL art. 54:
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(1) the right to vote and to stand for election;

(2) the rights of freedom of speech, of the press, of assembly, of association, of procession and  

of demonstration;

(3) the right to hold a position in a State organ; and

(4) the right to hold a leading position in any State-owned company, enterprise, institution or  

people's organization.

A term of deprivation of political rights shall be not less than one year but not more than five 

years, CL art.  55. Sentences of death or to life imprisonment shall result in the deprivation of 

political rights for life, CL art. 57.

Article  58 of the CL, A term of deprivation of political rights as a supplementary punishment  

shall be counted from the date on which imprisonment or criminal detention ends or from the 

date on which parole begins. Deprivation of political rights shall, as a matter of course, be in 

effect during the period in which the principal punishment is being executed.

SECTION 2 - RIGHTS

The 2004 revision of the Constitution guarantees a number of human rights, including that all 

citizens of the People's Republic of China are equal before the law. Every citizen enjoys the 

rights and at the same time must perform the duties prescribed by the Constitution and the 

law, CON art.  33. Citizens of the People's Republic of China enjoy freedom of speech, of the  

press,  of  assembly,  of  association,  of  procession  and  of  demonstration,  CON  art.  35. 

Furthermore,  the  freedom  of  person  is  inviolable,  CON  art.  37.  Arbitrary  deprivation  or 

restriction of a citizens' freedom by detention or other means is strictly prohibited.

2.1 Citizen's Obligation 
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The  primary  obligation  of  citizens,  as  demarcated  in  the  constitution,  are  to  abide  by  the 

constitution  and  the  law,  keep  state  secrets,  protect  public  property  and  observe  labour 

discipline and public order and respect social ethics, CON art. 53. Further explained under the 

LSS,  art.  3,  the  primary  responsibilities  of  a  citizen is  to  safeguard the security,  honor and 

interests of the State, and shall not commit an act endangering those.

Citizens and organizations shall, LSS art.  16, provide cooperate or assistance with the work of 

State security, anyone who finds any act endangering State security shall, LSS art.  17, without 

delay report it directly or through his work unit to a State security organ or a public security 

organ. 

When State security investigates a case of endangering State security, citizens and organizations 

shall, LSS art.  18, faithfully provide relevant information.  The state shall, LSS art.  5, protect all 

individuals and organizations that have rendered support or assistance in safeguarding State 

security, and rewards shall be made to those whose contributions are significant. 

Citizens and organization shall,  LSS art.  19,  keep all  State secrets that have come into their 

possession or information regarding State security strictly confidential. SSL art.  20 elucidates 

that, in the publication and distribution of newspapers, journals, books, maps, material with 

illustrations or captions, and audio and video products and in the production and broadcast of  

radio and television programmes and films, the relevant security regulations for guarding of 

state secrets shall be complied with, and no state secrets shall be divulged. 

No individual  or  organization may  unlawfully  hold  any  document,  material  or  other  article 

classified as a State secret, LSS art. 20. It is the obligation of all citizens and state functionaries, 

SSL art.  30, upon discovering that state secrets have been divulged or are in danger of being 

divulged, to take remedial measures immediately and without delay report the matter to the 

state organs and units  concerned, which shall,  upon receiving such reports take immediate 

action. 
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2.2 Rights and Law enforcement 

Citizens and organizations have the inalienable right to expose or accuse the authorities of  

abuse of power and other unlawful acts, LSS art. 22 & POL art. 46, and no one may suppress or 

retaliate against a citizen or organization that makes an accusation, POL art.  46.  The APL also 

states that when a citizen, legal person or organization's rights have been infringed upon, they  

shall have the right to initiate an action to the people's courts, APL art. 2. Such accusation shall 

be made at the relevant department or higher level of State security, which shall ascertain the 

facts in regards to the accusation without delay, and be responsible for handling the case, LSS 

art. 22 & POL art. 46. 

Police shall  come to the immediate rescue when a citizens safety,  or the safety of his/hers  

property  is  encroached.  They  shall  when  requested  help  citizens  settle  dispute,  and  shall 

without delay handle cases reported by citizens, POL art. 21. 

Any police officer who in performing his/her duties infringes upon a citizens or organizations 

lawful  rights  and  interest  and  causes  damage  must,  POL  art. 50,   pay  compensation  in 

accordance with the State Compensation Law and any other provisions. 

Parties to an administrative case shall be equal before the law, APL art. 7. 

Parties to an administrative action shall have the right to debate the following, APL art. 9:

(2). refusing to accept such compulsory administrative measures as restriction of freedom of 

the person or the sealing up, seizure or freeze of property;

(5). having applied to an administrative organ to perform its statutory duty in protecting the 

rights of the person and of property but the administrative organ has refused to perform the 

duty or failed to make a reply therefor;

(8). deeming that an administrative organ has infringed upon other rights of the person and of  

property. 
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If a party considers that a legally effective judgment or ruling contains definite error, the party  

may make complaints to the people's court which tried the case or to a people's court at a  

higher level, APL art. 62, but the execution of the judgment or ruling shall not be suspended. 

A criminal suspect or defendant in custody and his legal representatives or near relatives shall,  

CPL art. 52,  have the right to apply for obtaining a guarantor (see guarantor under definitions)  

pending trial.

While  being  interrogated,  The  criminal  suspect  shall  answer  the  investigators'  questions 

truthfully, but he shall, CPL art.  93, have the right to refuse to answer any questions that are 

irrelevant to the case. After interrogation the suspect has the right to ask for the record of an 

interrogation,  which,  according  to  CPL  art.  95,  shall  be  shown  to  the  criminal  suspect  for 

checking; if the criminal suspect cannot read, the record shall be read to him.

If an offender or victim protests the ruling of the public security organ or the governments of  

townships or towns, he may petition to the public security organs at the next higher level within 

five (5) days after receiving the notice, and the public security organs at the next higher level  

shall  make a new ruling within five days after receiving the petition.  Whoever protests the  

ruling of the public security organ at the next higher level may file suit with the local people's  

court within five days after the notice, RAPPS art. 39.

2.3 The Right to a Lawyer and Rights during questioning 

“The impossibility for a lawyer who has been retained to see a criminal  suspect remains the  

biggest  and most  often  seen  problem of  criminal  defense  lawyers.  Legally  endowed rights  

cannot be exercise.” -HRW, Report: Walking on Thin Ice

The right to defense is enshrined in law. Besides serving as one's own defense, the accused has  

the  right  to  delegate  a  lawyer.  He may  also  be  defended by  a  citizen  recommended by  a 

people's organization or his place of employment, by a citizen approved by the people's court,  
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or by a near relative or guardian, The people's court may also, when it deems it necessary,  

appoint a counsel for defense, OLC art. 8. 

It is up to the Public Security Bureau when to allow a lawyer to visit their client. Although the  

law guarantees legal defense from the first 24 hours of police detention, it is often not the case  

in practice. The 2008 revision of the lawyers law effectively removed the barriers to the right to  

counsel but the Criminal Procedure Law has not been similarly revised and is used as an excuse  

by public security organs to deny or postpone a lawyer from visiting their client. 

In addition to exercising the right to defend him or herself, a suspect may entrust one or two 

persons as their defenders. The following persons may be entrusted as defenders, CPL art. 32:

(1) lawyers;

(2) persons recommended by a public organization or the unit to which the criminal suspect or 

the defendant belongs; and

(3) guardians or relatives and friends of the criminal suspect or the defendant. 

If a case involves State secrets, the criminal suspect shall have to obtain the approval of the 

investigation organ for appointing a lawyer, CPL art. 96.  

Only after the criminal suspect is interrogated by an investigation organ for the first time, CPL 

art.  96, or from the day on which compulsory measures are adopted against them, may they  

appoint a lawyer to provide legal advice and to file petitions and complaints on their behalf. If  

the criminal suspect is arrested, the appointed lawyer may apply on his behalf for obtaining a 

guarantor pending trial. 

When citizens need lawyers' assistance to request support, or compensation or the issue of  

pensions for the disabled or for the family of the deceased from the state for injury suffered 

during the course of work or to file a criminal suit but cannot afford the counsel fee, they may 

receive  legal  assistance according  to  state regulations,  LL  art.  41.  Furthermore,  CPL art.  34 
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states, if a case is to be brought in court by a public prosecutor and the defendant involved has  

not entrusted anyone to be his  defender due to financial  difficulties or  other  reasons,  the  

People's  Court  may designate  a lawyer  that  is  obligated to provide legal  aid  to  serve as  a 

defender.

The appointed lawyer shall have the right to find out from the investigation organ about the 

crime suspected of, and may meet with the criminal suspect in custody to inquire about the 

case. When the lawyer meets with the criminal suspect in custody, the investigation organ may, 

in light of the seriousness of the crime and where it deems it necessary, send its people to be 

present  at  the meeting.  If  a  case  involves  State secrets,  before  the lawyer meets  with  the 

criminal suspect, he shall have to obtain the approval of the investigation organ.

At any time someone who has commissioned a lawyer to handle a case may refuse to let the 

lawyer continue to defend or  act  as  a  representative  for  the case,  or  commission another 

lawyer to act as his or her defender or representative, LL art. 29.

When a witness is questioned, he shall be instructed to provide evidence and give testimony 

truthfully and shall be informed of the legal responsibility that shall be incurred for intentionally 

giving false testimony or concealing criminal evidence, CPL art. 98.

2.4 Rights and Criminal Detention 

Where a criminal is sentenced to criminal detention, the sentence shall, CL art. 43, be executed 

by the public security organ in the vicinity of the individual's home in order to facilitate the 

detainee's right to go home for one to two days each month; an appropriate remuneration may 

be given to those who participate in labor.

2.5 Rights at Trial 

Article 5 of the CL states that, the degree of punishment shall be commensurate with the crime  

committed and the criminal responsibility to be borne by the offender.
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The People's Courts, the People's Procuratorates and the public security organs shall, CPL art.  

14, safeguard the procedural rights to which participants in proceedings are entitled according 

to law.

The People's Courts, the People's Procuratorates and the public security organs shall insure the  

safety of witnesses and their near relatives, during and after trial.  Anyone who intimidates,  

humiliates, beats or retaliates against a witness or his near relatives, if  his act constitutes a  

crime, shall be investigated for criminal responsibility according to law; if the case is not serious 

enough  for  criminal  punishment,  he  shall  be  punished  for  violation  of  public  security  in  

accordance with law, CPL art. 49.

　

In judicial proceedings in the people's courts, the law is applied equally to all citizens, regardless  

of ethnic status, race, sex, occupation, family background, religious belief, education, property 

status or length of residence. No privilege whatsoever is allowed, OLC art. 5. 

Citizens of all nationalities have the right to use the spoken and written languages of their own 

nationalities in court proceedings. The people's courts shall provide translation for any party to 

the court proceedings who is not familiar with the spoken or written languages commonly used 

in  the  locality.  In  an  area  where  people  of  a  minority  nationality  live  in  concentrated  

communities or where a number of minority nationalities live together, the people's courts shall 

conduct  hearings  in  the  language  or  languages  commonly  used  in  the  locality  and  issue  

judgments, notices and other documents in the language or languages commonly used in the 

locality, OLC art. 6.

From a judgment or orders of first instance of a local people's courts, a party may bring an  

appeal  to  the  people's  court  at  the  next  higher  level  in  accordance  with  the  procedure  

prescribed by law, and the people's procuratorate may present a protest to the people's court 

at the next higher level in accordance with the procedure prescribed by law, OLC art. 12.

Participants in proceedings shall have the right to file charges against judges, procurators and 
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investigators whose acts infringe on their citizen's procedural rights or subject their persons to 

indignities, CPL art. 14.

Criminals sentenced to public surveillance shall, while engaged in labour, receive equal pay for 

equal work, CL art. 39.

2.6 Prisoners' rights

While in prison, a prisoner shall not have his or her human dignity humiliated, and his or her  

personal safety,  right to defense and to petition, to lodge complaints, shall not be violated, PL 

art. 7.

According to PL art. 13, the Police in prison shall abide by the Constitution and law, and enforce 

that law in the prison. 

The Police in a prison may not commit any of these acts: seize money or goods from prisoners  

or their relatives; release prisoners without authorization, or through dereliction of duty allow 

prisoners to escape, to use torture or any coercion for a confession, nor maltreat prisoners or 

apply corporal  punishments.  Furthermore,  it  may not:  to  humiliate the human dignity of  a 

prisoner, beat or connive others to beat a prisoner, to use a prisoner for labor for personal gain,  

to deliver a letter or article for a prisoner in violation of regulation, nor to illegally surrender the  

functions or power to supervise and control prisoners to another person, nor to commit any 

other illegal acts. If a policeman carries out any of these illegal acts, her/she shall be the subject 

of criminal or administrative punishment, PL art. 14.

PL Article 21 specifies that a prisoner that is not satisfied with the judgment, shall have the right 

to  file  a  petition,  which  the  Procuratorate  or  court  shall  handle  without  delay.  Any  such 

petitions shall be handled by the court or Procuratorate.

A prison shall without delay handle any complaints or accusations by a petitioner, or transfer 

such document to the Police or Procuratorate. The Police or Procuratorate shall then inform the 
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prison on the result of handling the complaint or accusation, PL art. 22.

PL Article 23 says that the prison shall not withhold any petitions, accusations or complaints , 

and will transfer them without delay.

According to PL article  47,  a prisoner may during serving his/her sentence correspond with 

other, but such correspondence shall be examined by the prison. Any content that hinders the 

reform of the prisoner allows the prison to confiscate the letter. Any letter sent to a higher 

authority of the prison or judicial organs shall be free from examination.

A prisoner may meet with relatives and guardian during serving his/her sentence, PL art. 48.

PL article 40 states that female prisoners shall be under direct control of female police officers.

SECTION 3 – ON LAW ENFORCEMENT

3.1 Role of the Police

Police consists, POL art. 2, of Police in Public Security organs, State Security organs, prison and 

reeducation through labor systems, and judicial policemen in courts and procuratorates. The 

police must use the Constitution and Laws as guiding principles in their work and activities, be 

honest and disciplined, obey orders and enforce laws strictly, POL art. 4.

All organs of the Police are to act to safeguard State security, maintain public order, protect the  

law and the citizens safety and freedom, their property, public property and prevent and stop 

illegal and criminal activities, POL art. 2. 

The public security organs shall be responsible for investigation, detention, execution of arrests 

and preliminary inquiry in criminal cases...Except as otherwise provided by law, no other organs, 

organizations or individuals shall have the authority to exercise such powers, CPL art. 3.
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POL art. 6 stipulates that the police of Public  Security organs shall  undertake the following 

duties, in accordance with division of responsibilities:

(1) to prevent, stop and investigate illegal and criminal activities;

(2) to maintain public order and stop acts that endanger public order;

(3) to ensure traffic safety, maintain traffic order and deal with 

traffic accidents;

(4) to organize and carry out fire prevention and control and supervise 

routine fire protection;

(5) to control firearms and ammunition, and keep under surveillance 

knives, inflammables, explosives, deadly poisons, radioactive materials 

and other dangerous articles;

(6) to administer special trades and professions as provided by laws and 

regulations;

(7) to serve as bodyguards for persons specially designated by the State 

and protect important places and installations;

(8) to keep under control assemblies, processions and demonstrations;

(9)  to administer affairs of household registration, citizens' 

nationality, and entry into and exit from the territory, and handle 

matters concerning aliens' residence and travel within the territory of China;

(10) to maintain public order along the border (frontier) areas;

(11) to execute criminal punishment with respect to criminals sentenced 

to public surveillance, criminal detention, or deprived of political 

rights and criminals serving sentences outside prison, and to exercise 

supervision over and inspection of criminals who are granted suspension 

of execution or parole;

(12) to supervise and administer the work of protecting the computer 

information system;

(13) to guide and supervise the work of security in State organs, public 

organizations, enterprises, institutions, and major construction 

projects; and guide mass organizations such as public security 
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committees in their work of maintaining public order and preventing 

crime; 

(14) other duties as stipulated by laws and regulations.

With respect to a criminal case which has been filed, the public security organ shall carry out 

investigation, collecting and obtaining evidence to prove the criminal suspect guilty or innocent  

or to prove the crime to be minor or grave, CPL art. 89.

According to LSS art.  4, any individual or organization that commits an act endangering the 

State  security  shall  be  prosecuted.  Endangering  State  security  is  any  of  the  following  acts  

committed by an individual, institution, organization outside China, or person in China with 

support of an organization outside China:

(1) plotting to subvert the government, dismember the State or overthrow the socialist 

system;

(2)  joining  an  espionage  organization  or  accepting  a  mission  assigned  by  an  

espionage organization or by its agent;

(3) stealing, secretly gathering, buying, or unlawfully providing State secrets;

(4) instigating, luring or bribing a State functionary to turn traitor; 

(5) committing any other act of sabotage endangering State security.

3.2 Rights and Powers of the Police

The police refer to both agents of the Public Security Bureau (PSB) and State Security Bureau 

(SSB).

During  investigation  of  criminal  activities,  agents  of  the PSB have the authority  to  execute  

detention, search, arrest or other compulsory measures according to law, POL art. 12. Agents of 

the SSB are equally granted authority to detain and arrest according to law, LSS art. 6.

Agents of the police may impose administrative punishments against a person or organization 

that violates the laws on maintenance of public order or administration of public security,  POL 
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art. 7, these are enumerated in Section 1.4 Administrative Detention.

According to POL article 8, if a person seriously endangers public order or is a threat to public  

security, police may forcibly remove that person from the scene, or detain him according to law, 

or use any other legal measure. 

According to POL art. 14, police may restrain a mental patient that seriously endangers public 

security  or  other  people's  safety.  They  may,  if  necessary  send  a  patient  to  a  designated 

institution or place him/her in guardianship, if so, it shall be approved by the Police at the level  

of county or higher, and his/her guardian shall be notified immediately.

With the appropriate certificate, any agent of the SSB organ shall have the right to, LSS art. 7, 

examine a persons ID card, including for aliens. They also have the right to inquire about and  

investigate any relevant matters of that person. Functionaries of state security may enter a site 

with an  appropriate certificate, enter restricted areas, sites or units, and have access to and 

examine relevant materials, files and articles, LSS art. 8.

With the appropriate approval, state security may employ technical reconnaissance in a case of 

an act of endangering State security, according to, LSS art. 10.

When required, State security may inspect electronic communication instruments, appliances 

or similar equipment, LSS art. 11.

Anyone that refuses or obstructs the performance of the police in any of the following ways 

shall, POL art. 35, be punished for violation of administration of public security:

(1) to openly insult the people's policemen who are performing duties;

(2) to obstruct people's policemen from investigating a case and obtaining evidence;

(3) to refuse the people's policemen who are carrying out pursuit and capture, search, 

rescue or other tasks to enter the relevant residences or places or obstruct them from doing so;

(4) to put up obstacles deliberately for the police cars that are carrying out urgent tasks  
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such as providing rescue to people, dealing 

with emergencies, pursuit and capture or guard duty; or

(5) to commit other acts to refuse obstruct people's policemen's 

performance of duties.

Whoever commits any of the above-mentioned acts by resorting to violence or intimidation, if 

such act constitutes a crime, shall be investigated for criminal responsibility in accordance with 

law.

Police are strictly prohibited from fraudulent behavior, concealing or planning illegal or criminal 

activities, e.g.: extortion; racketeering; demanding or accepting bribes, POL art. 22. 

A person who is not a police officer may not use police clothes, insignia or any material that  

falsely identifies them as police, POL art. 36.

3.3 Supervision

The  Police  shall  accept  the  supervision  of  administrative  supervisory  organs  and  the 

Procuratorate, POL art. 42. 

Police at higher levels shall exercise supervision of law enforcement at lower levels, and shall  

alter or annul any decisions taken by the lower level if it is wrong, POL art. 43.

According to POL article  47, the Public Security organs shall establish a supervisory system to 

supervise the Polices' enforcement of laws and regulations and its observance of discipline.

According to POL article 48, any policeman who commits any act specified in article 22 shall be  

given an administrative punishments, or be investigated for criminal responsibility, depending 

on the act.

Administrative punishments include disciplinary warning, a demerit, a grave demerit, demotion,  

An overview of Chinese criminal law procedures



CHINESE URGENT ACTION WORKING GROUP 
人 权 卫 士 紧 急 救 援 协 会 

or dismissal and discharge from public service. A violation of discipline may result in suspension 

of duties, or placement in confinement, POL art. 48.

POL article 23 specifies that a police officer must be dressed according to relevant regulations, 

and must wear the insignia of the police, or carry a certificate of police mandate. He/she must 

also maintain a serious and neat appearance, and carry themselves with dignity. 

PICPP art. 4, when public security organs are fulfilling functions, they shall carry people's police 

identification cards  on themselves  at  all  times and show them voluntarily  to  indicate  their  

police status unless it is otherwise provided by law or regulation. 

3.4 General Limitation on Law Enforcement

Article 22 specifies a police officer may not:

(1)  to  spread  statements  that  damage  the  prestige  of  the  State;  to  join  illegal 

organizations; to take part in such activities as assembly, procession and demonstration; and to 

take part in strikes;

(2) to divulge State secrets or secrets of police work;

(3) to practice fraud, conceal facts of a case, cover up or connive at illegal and criminal 

activities;

(4)  to  extort  confession  by  torture  or  subject  criminals  to  corporal  punishment  or 

maltreat them;

(5) to unlawfully deprive other people of, or restrict, their freedom of the person, or 

illegally search a person, his or her belongings, residence or place.

(6) to extort and racketeer, or to demand or accept bribes;

(7) to beat up another or instigate him to do so;

(8) to illegally impose punishment or collect charges;

(9) to attend dinners or accept presents given by the party concerned or his or her 

agent;

(10)  to  engage  in  profit-making  activities  or  to  be  employed  by  any  individual  or 

organization;
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(11) to neglect his or her duty and fail to perform statutory obligations; or

(12) other acts in violation of law and discipline.

According to POL article 48, any policeman who commits any act specified above shall be given 

an administrative punishments, or be investigated for criminal responsibility, depending on the  

act.

Any functionary of a State organ who, abusing his power or using his public office for private  

ends, retaliates against or frames up complainants, petitioners, critics or persons who report  

against  him shall  be sentenced to fixed-term imprisonment of  not more than two years or  

criminal  detention;  if  the  circumstances  are  serious,  he  shall  be  sentenced  to  fixed-term 

imprisonment of not less than two years but not more than seven years, CL art. 254.

CL  art.  248 goes  on  to  clarify  that,  any  policeman  or  other  officer  of  an  institution  of 

confinement  like  a prison,  a  detention house or  a  custody house who beats  a prisoner  or  

maltreats him by subjecting him to corporal punishment, if the circumstances are serious shall 

be sentenced to fixed-term imprisonment of not more than three years or criminal detention; if  

the circumstances are especially serious, he shall be sentenced to fixed-term imprisonment of  

not less than three years but not more than 10 years. If he causes injury, disability or death to  

the victim, he shall be convicted and given a heavier punishment.

Any policeman or other officer who instigates a person held in custody to beat or maltreat 

another person held in custody by subjecting him to corporal punishment, the policeman or 

officer shall be punished in accordance with the provisions of the preceding paragraph, CL art.  

248.

When a police officer uses a weapon or police implement in violation of law, he/she shall be  

investigated for criminal responsibility, or for administrative punishment if the case does not 

constitute a crime, according to POL article 49.

SECTION 4 – ON TRIALS, LAWYERS, PROCURATORATE, JUDGES AND 
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THE PEOPLE'S COURTS

4.1 Trials

All are equal before the law. The law is to be applied equally to all citizens, regardless of ethnic  

status, race, sex, occupation, family background, religious belief, education, property status or 

length of residence. No privilege whatsoever is allowed, OLC art. 5.

All cases in the people's courts shall be heard in public, except for those involving state secrets,  

private affairs of individuals and the commission of crimes by minors, CON art. 125 & OLC art. 7. 

All  administrative  cases  will  also  be  heard  in  public,  barring  the  previously  mentioned 

restrictions, APL art. 45. 

A defendant has the right to defense, and it is the duty of the People's Court to guarantee that  

right, CPL art. 11. 

No person shall be found guilty without being judged as such by a People's Court according to 

law, CPL art. 12.

All those who have information about a case shall have the duty to testify at trial, CPL art. 48. 

Whoever, obstructs a witness from testifying, by violence, threat, bribery or other means, shall  

be  sentenced  to  a  fixed-term  imprisonment  of  not  more  than  three  (3)  years  or  criminal 

detention. Where the situation is particularly serious the sentence shall be not more than seven 

(7) years, CL art.  307. Furthermore, retaliation against a witness is punishable by a fixed-term 

imprisonment of not more than three (3) years or criminal detention; if the circumstances are 

particularly heinous, the sentence shall be a fixed-term of imprisonment of not less than three  

(3) years but not more than seven (7), CL art. 308.  

The People's Courts, the People's Procuratorates and the public security organs may, CPL art.  

50, according to the circumstances of a case, issue a warrant to compel the appearance of the  

criminal suspect or defendant, order him to obtain a guarantor pending trial or subject him to 
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residential surveillance.

Cases will be handled at trial by a collegial panel, OLC art.  10 & APL art.  6. When a collegial 

panel of judges or of judges and assessors is formed, the number of members shall be an odd 

number of three (3) or more, APL art. 46. If a member of the judicial personnel has an interest 

in the case that would hamper impartiality, the party to the case may request that the judge be  

withdrawn. The president of the court shall decide whether or not to withdraw the judge, OLC 

art. 16. 

Cases of first instance in the people's courts shall be tried by a collegial panel of judges or of 

judges  and  people's  assessors;  whereas,  simple  civil  cases,  minor  criminal  cases  and  cases 

otherwise provided for by law may be tried by a single judge OLC art. 10. 

Appealed or protested cases are also handled by a collegial panel of judges. On appeal cases 

the president of the court or the chief judge appoints one of the judges to act as the presiding  

judge of the collegial panel. When the president of the court or the chief judge of a division  

participates in the judicial proceedings, he acts as the presiding judge, OLC art. 10.

In trying administrative cases of a national autonomous area, the people's courts shall also take 

the regulations on autonomy and separate regulations of the national autonomous area as the 

criteria, APL art. 52.

The  people's  court  shall  take  all  regulations  formulated  and  announced  by  ministries  or 

commissions under the State Council as reference. Decisions or orders of the State Council, and  

regulations formulated by the people's governments of provinces, autonomous regions, and 

municipalities are law and legal reference, APL art. 53. If the people's court considers these to 

contravene  law or  stand  in  stark  inconsistency  the  Supreme People's  Court  shall  refer  the  

matter to the State Council for interpretation. 

4.2 Lawyers
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Through a system of joint-administration the freedom and independence of lawyers are at the  

complete oversight of the Ministry of Justice and various judicial bureaus, which assume macro-

control, including guidance, admissions, administration, and coordination.  In this system, the  

lawyers associations assume only a micro-control, supervising professional duties, daily affairs,  

training, and education. 

Lawyers,  law  offices  and  bar  associations  are  under  the  direct  purview  of  the  judicial 

administration department of the State Council. Lawyers, law offices and bar associations are 

not independent themselves but are subject to the supervision and guidance of the judicial  

administration, LL art. 4. (bar association charter art. 4) 

Specific measures for legal aid shall be formulated by the judicial administration department 

under the State Council and submitted to the State Council for approval, LL. art. 43. 

A lawyer should pursue his or her practice at a law office but it is against the law for a single 

lawyer to work at more than two law offices concurrently, LL art. 12, however, a lawyer is not 

under restrictions of locality in pursuing his or her practice.

A lawyer who acts as a defender in a criminal case should present information, material and 

opinion based on facts and law to prove the suspect and defendant is not guilty, or only guilty 

of misdemeanour, or qualified for a reduction or exemption of the responsibility for a crime to 

maintain the legitimate rights and interests of the suspect and defendant,  CPL art. 35 & LL art. 

28. 

Once a lawyer has accepted a commission to handle a case, they must not refuse to defend or 

act as a representative without good reason. If the case commissioned is illegal or if the client 

uses the service of the lawyer to commit a crime or conceal facts, the lawyer has the right to 

terminate service, LL art. 29. 

Defense lawyers may, CPL art. 36, from the date on which the People's Procuratorate begins to 

examine a case for prosecution, consult, extract and duplicate the judicial documents pertaining 
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to the case and the technical verification material,  and may meet and correspond with the  

suspect in custody. Other defenders, with permission of the People's Procuratorate, may also 

consult, extract and duplicate the above-mentioned material, meet and correspond with the 

criminal suspect in custody. 

A lawyer may, CPL art.  30, collect and consult information and material related to the case in 

accordance with the stipulations contained in the APL, meet and correspond with the parties 

whose personal freedom is under restriction, attend court hearings, and participate in a lawsuit.  

Defense  lawyers  may,  CPL  art.  37,  with  the  consent  of  the  witnesses  or  other  units  and 

individuals concerned, collect information pertaining to the case from them and they may also 

apply to the People's Procuratorate or the People's Court for the collection and obtaining of 

evidence, or request the People's Court to inform the witnesses to appear in court and give  

testimony. The Procuratorate has final say in the level of evidence to be presented to the lawyer,  

only communication of principle evidence is required and that is often vague and incomplete. 

The CL states that,  if  during  the criminal  proceedings,  a  defense lawyer destroys  or  forges  

evidence, assists in the destruction or forgery of evidence, or coerces the witness into changing  

his testimony the lawyer shall be sentenced to a fixed-term of imprisonment of no more than 

three (3) years, if particularly serious, not more than seven (7) years, CL art. 306. The law goes 

on to state that, where testimony or evidence is inconsistent with the facts but does not appear 

to be a conscious forgery, it  shall  not be treated as such.  This  has been used to prosecute  

lawyer's representing a suspect who made a statement under duress, while in police custody  

and who then later reversed their statement.

With approval of relevant units or individuals a lawyer may inquire to conduct investigations, 

CPL art. 31. 

Any lawyer who meets a criminal in custody shall do so at the meeting place within the prison.  

The prison shall provide conveniences for the lawyer to meet the criminal in custody, NLMC art.  

2.
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Under any of the following circumstances, a lawyer may meet a criminal in custody, NLMC art.  

4:

(1) He is entrusted by the criminal in custody or appointed by the people’s court in criminal 

litigation proceeding to provide legal consulting, or act as the defender or agent;

(2) He is entrusted by the criminal in custody in civil or administrative litigation proceeding to  

act as the agent;

(3) He is entrusted by the criminal in custody to participate in mediation or arbitration on behalf 

of this criminal; or

(4) Other circumstances under which he needs to meet the criminal in custody. 

A lawyer who needs to meet a criminal in custody may, by fax, by mail or by direct submission,  

submit photocopies of the following documents to the prison where the criminal stays, NLMC 

art. 5:

(1) the power of attorney (or other relevant testimonial if no power of attorney is needed);

(2) the lawyer license; and

(3) the letter issued by the law firm for the lawyer to meet the criminal in custody. 

4.3 Procuratorate

The  people's  procuratorates  of  the  People's  Republic  of  China  are  responsible  for  legal 

supervision, CON art. 129.

The People's Procuratorates shall be responsible for procuratorial work, authorizing approval of 

arrests, conducting investigation and initiating public prosecution of cases directly accepted by 
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the procuratorial organs...Except as otherwise provided by law, no other organs, organizations 

or individuals shall have the authority to exercise such powers, CPL art. 3.

The procuratorate is to investigate criminal activity committed by state functionaries involving  

violations  of  rights,  such  as  unlawful  detention,  extortion  of  confessions  through  torture,  

retaliation, frame-ups, and cases of unlawful search or seizure, CPL art. 18. The procuratorate is 

also responsible for investigating cases involving embezzlement, bribery, and the dereliction of  

duty.

People’s procuratorates at all levels shall exercise the following functions and powers, PLPP art.  

5: 

(3) to review cases investigated by public security organs and determine whether to 

approve arrest, to prosecute or to exempt from prosecution; and to exercise supervision over  

the investigatory activities of public security organs, to determine whether they conform to law;  

(4) to initiate public prosecutions on criminal cases and support such prosecutions; and  

to  exercise  supervision  over  the  judicial  activities  of  people’s  courts,  to  determine  

whether they conform to law; and 

(5) to exercise supervision over the execution of judgments and orders in criminal cases 

and over the activities of prisons, detention houses and organs in charge of reform through 

labour, to determine whether such execution and activities conform to law. 

People’s  procuratorates  shall,  in  accordance  with  law,  protect  the  citizens’  right  to  lodge 

complaints  against  State  functionaries  who  break  law  and  shall  investigate  the  legal  

responsibility of those persons who infringe upon other citizens’ right of the person, and their  

democratic and other rights, PLPP art. 6.

It is the responsibility of the people’s procuratorate to decide on the arrest of any citizen, unless 

decided on by a people's court, PLPP art. 12.

It is the responsibility of the people's procuratorate to review and decide on the action to  be 
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taken by all cases brought forth by public  security organs requesting prosecution. If the facts  

are not clear or there is insufficient evidence for action, the people's procuratorate may remand 

a case back to the public security for supplementary investigation. If violations of the law are  

discovered in the course of the investigatory action of a public security organ, the procuratorate 

shall instruct the public security how to rectify the breach, PLPP art. 13.

If a local people’s procuratorate discovers any error in a judgment or order of a people’s court at 

the corresponding level  in a  case of  first  instance, it  shall,  PLPP art.  17,  lodge a protest  in 

accordance with the procedure of appeal. Furthermore, if the people's procuratorate discover 

violations  of  law  in  judgements,  they  shall,  PLPP  art.  19,  notify  the  offending  organ  to 

immediately  remedy  the  problem;  they  shall  also,  if  discovering  violations  of  law  in  the 

activities of prisons, detention houses or organs in charge of reform through labour, they shall 

notify the organs responsible to correct them. 

If the Supreme People’s Procuratorate finds some definite error in a legally effective judgment 

or order of a people’s court at any level or if the people’s procuratorate at a higher level finds 

such error in a legally effective judgment or order of any people’s court at a lower level  ， it has 

the authority to lodge a protest, OLC art. 14.

4.5 Judges

The purpose of the law on judges is to ensure that the People' Courts independently exercise  

judicial authority according to law and that judges perform their functions and duties in strict 

adherence to the law, JL art. 1. The goal is to increase the quality and scientific administration 

of judges. 

It is the strict responsibility of Judges to faithfully implement the Constitution and laws, and 

serve the people, JL art. 3. 

Judges shall perform the following obligations, JL art. 7:
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(1) to strictly observe the Constitution and laws;

(2) to take facts as the basis,  and laws as the criterion when trying cases,  to handle cases 

impartially, and not to bend law for personal gain;

(3) to protect the litigation rights of the participants in proceedings according to law;

(4) to safeguard the State interests and public interests, and to safeguard the lawful rights and

interests of citizens, legal persons and other organizations;

(5) to be honest and clean, faithful in the discharge of duties, and to abide by discipline;

(6) to keep State secrets and the secrets of judicial work; and

(7) to accept legal supervision and supervision by the masses.

Judges shall enjoy the following rights, JL art. 8:

(1)  to  have  the  power  and  working  conditions  which  are  essential  to  the  performance  of  

functions and duties of judges;

(2) to brook no interference from administrative organs, public organizations or individuals

in trying cases according to law;

(3) to be not removed or demoted from the post or dismissed, and to be not given

a sanction, without statutory basis and without going through statutory procedures;

(4) to be remunerated for work and to enjoy insurance and welfare benefits;
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(5) to enjoy the safety of the person, property and residence as ensured by law;

(6) to receive training;

(7) to lodge petitions or complaints; and

(8) to resign their posts.

4.6 People's Court

The lack of judicial independence is best expressed by Xiao Yang, the President of the Supreme  

People's court: 

The  power  of  the  courts  to  adjudicate  independently  doesn't  mean  at  all  

independence from the Party. It  is  the opposite,  the embodiment of  a high  

degree of responsibility vis-à-vis Party undertakings. -October 18, 2007

The people's courts shall, in accordance with the law, exercise judicial power independently and 

are not subject to interference by administrative organs,  public organizations or individuals, 

CON art. 126 & OLC art. 4.

The People's Courts shall be responsible for adjudication. Except as otherwise provided by law, 

no other organs, organizations or individuals shall have the authority to exercise such powers,  

CPL art.  3. CPL art.  149, courts are only to come to a decision after hearings and deliberation 

and are forbidden from pre-trial adjudication. 

The task of the people's courts is to try criminal and civil cases and, through judicial activities,  

to punish all criminals and settle civil disputes, so as to safeguard the system of dictatorship of 

the proletariat, maintain the socialist legal system and public order, protect socialist property 

owned by the whole people, collective property owned by working people and the legitimate  

private property of citizens, the citizens' right of the person and their democratic and other  
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rights, and ensure the smooth progress of the socialist revolution and socialist construction in  

the  country.  The  people's  courts,  in  all  their  activities,  educate  citizens  in  loyalty  to  their 

socialist motherland and voluntary observance of the Constitution and other laws, OLC art. 3.

In  the administration of  justice,  the people's  courts  adopt the system whereby the second  

instance is the final judgement, OLC art. 12.

It is the responsibility of the president of a people's court, the Supreme People's Court and the  

people's courts at all levels, if discovering definite errors in the determination of facts or the 

application of law, to review and supervise retrial when necessary, OLC art. 14. 

The courts shall, OLC art.  14, be responsible to act with all seriousness in handling petitions 

lodged against a judgement or order. 

Courts have no clearly defined recourse to effective sanctions against government organs that 

disobey court orders. 

SECTION 5 – ON FILING AS AN INDIVIDUALS FOR COMPENSATION OR 

REPORT OF MISCONDUCT

The Constitution reads, art.  41.  Citizens of the People's Republic of China have the right to 

criticize and make suggestions to any state organ or functionary. Citizens have the right to make  

to relevant state organs complaints and charges against, or exposures of, violation of the law or  

dereliction of duty by any state organ or functionary; but fabrication or distortion of facts with  

the intention of libel or frame-up is prohibited. In case of complaints, charges or exposures 

made by citizens, the state organ concerned must deal with them in a responsible manner after  

ascertaining  the  facts.  No  one  may  suppress  such  complaints,  charges  and  exposures,  or 

retaliate  against  the  citizens  making  them.  Citizens  who  have  suffered  losses  through 

infringement  of  their  civil  rights  by  any  state  organ  or  functionary  have  the  right  to  

compensation in accordance with the law.
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In case that a citizen, a legal persons or other organizations, a concrete administrative action by 

an administrative organ or its personnel has infringed upon his or her or its lawful rights and 

interests,  they shall  have the right,  APL art.  2,  to initiate  an action to a people's  courts  in 

accordance with this Law.

Parties  to  an  administrative  action  shall  have  the  right  to  debate,  APL  art.  8,  that  an 

administrative organ has infringed upon other rights of the person and of property, APL art. 9.

People’s  procuratorates  shall,  in  accordance  with  law,  protect  the  citizens’  right  to  lodge 

complaints  against  State  functionaries  who  break  law  and  shall  investigate  the  legal 

responsibility of those persons who infringe upon other citizens’ right of the person, and their  

democratic and other rights, PLPP art. 6.

SECTION 6 – JURISDICTION

The  grassroots  people's  courts  shall  have  jurisdiction  as  courts  of  first  instance  over 

administrative cases, APL art. 13.

The intermediate  people's  courts  shall  have jurisdiction as courts  of  first  instance over  the 

following administrative cases, APL art. 14:

(1). cases of confirming patent rights of invention and cases handled by the Customs;

(2). actions initiated against specific administrative acts taken by departments under the State 

Council  or by the people's governments of provinces, autonomous regions or municipalities 

directly under the Central Government; and

(3). grave and complicated cases in areas under their jurisdiction.

The higher people's  courts shall  have jurisdiction as courts  of  first  instance over  grave and  

complicated administrative cases in areas under their jurisdiction, APL art. 15. 
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The Supreme People's Court shall have jurisdiction as a court of first instance over grave and  

complicated administrative cases in the whole country, APL art. 16.

An administrative case shall be under the jurisdiction of the people's court in the place where 

the administrative organ that initially undertook the specific administrative act is located. An 

administrative  case  which  has  been  reconsidered  and  the  reconsideration  organization  has  

changed  the  original  specific  administrative  act  also  may  be  under  the  jurisdiction  of  the 

people's court in the locality where the reconsideration organization is located, APL art. 17.

An  action  initiated  against  compulsory  administrative  measures  restricting  freedom  of  the 

person shall be under the jurisdiction of a people's court in the place where the defendant or 

the plaintiff is located, APL art. 18.

SECTION 7 – SPECIAL REGULATIONS 

7.1 Regulation concerning Resident Identity cards, 1985

All Chinese citizens at age 16 or above and live in China, shall, RIC art. 2, have a resident identity 

card, except soldiers and armed police [PAP], which has their own cards.

When a card ceases to be valid, or needs to be modified, the bearer shall, RIC art. 8, report the 

matter and apply for a new card.

Public Security organs shall have the power to examine a citizens resident identity card, and a 

citizen shall not refuse. Public Security personnel checking a citizens ID card shall produce and 

show their own card, and the PSO may not withhold a citizens ID card except the person is 

subject to the Criminal Law, according to RIC art. 13.

Any  person  sentenced  to  criminal  detention,  fixed  term  imprisonment  or  more  severe 

punishment, or who is undergoing reeducation through labor or is held in custody, shall not be 
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issued new cards, and those that has card shall have them taken from them, to be returned 

once set free, RIC art. 10.

According to RIC art.  15,  those who come under the following categories shall be penalized 

according to law [Regulation concerning Security Control and Punishment]:

(1) Those who refuse examination of their resident identity cards by a public security 

organ; 

(2) Those who transfer or loan their resident identity cards to others; 

(3) Those who use resident identity cards other than their own; and 

(4) Those who willfully damage others' resident identity cards. 

7.2  Regulations  of  the  People's  Republic  of  China  on  Administrative  Penalties  for  Public 

Security, 1987 (amended 1994) 

RAPPS art. 33, penalties for acts violating the administration of public security shall be ruled on 

by  the  city  or  county  public  security  bureaus  or  sub-bureaus  or  public  security  organs 

equivalent to the county level. Warnings and fines of a maximum of fifty yuan can be ruled on  

by  local  police  stations;  in  rural  areas  where  there  is  no  local  police  station,  the  people's 

government of a township or town can be entrusted with the ruling. 

According to RAPPS article 34, warnings and fines of a maximum of fifty yuan involving persons 

who  violate  the  administration  of  public  security,  or  fines  exceeding  fifty  yuan  with  no 

objections from the offenders, may be imposed on the spot by the public security officials. 

Other penalties for persons who violate the administration of public security shall follow the 

following procedures: 

(1) Summons. A summoning warrant shall be issued by a public security organ when it is 

necessary  to  summon  an  offender.  A  person  discovered  committing  an  offense  may  be 

summoned  verbally.  Whoever  refuses  to  be  summoned  or  avoids  summons  without  good 

reasons shall be summoned compulsorily. 

(2)  Interrogation.  Whoever  violates  the  administration  of  public  security  should 

honestly  answer  to  the  interrogation  by  public  security  organs.  A  written  record  of  the 
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interrogation should be made. After checking the record and finding no mistake, the person  

interrogated shall sign or seal the written statement, and the interrogator  shall  also  sign the 

same document. 

(3)  Obtaining  evidence.  Active  support  and  cooperation  shall  be  rendered  by  the 

departments and citizens concerned to the public security organs in the course of obtaining 

evidence.  Honest  statements  shall  be  given  by  witnesses  during  the  inquiry,  and  written  

statements should be made which shall be signed or sealed by the witnesses after checking and 

finding no error. 

(4) Ruling. A ruling shall be made according to relevant provisions of these Regulations 

if  the  facts  of  violating  the  administration  of  public  security  are  obvious  and  evidence  is 

confirmed after interrogation and investigation. 

A  written  ruling  on the punishment  should  be made  and declared to the  offender 

immediately. Three copies of such a ruling shall be made and distributed among the offender 

himself, his work unit and the local police station of his permanent abode. The 

enforcement of the ruling shall be assisted by his work unit and the local police station. 

(5)  After  being  summoned  to  the  public  security  organ,  the  offender  should  be

interrogated  and  investigated  promptly.  The  time of  interrogation  and  investigation 

shall  not exceed twenty-four hours in complicated cases subject to detainment according to  

these Regulations. 

RAPPS art.  36 states that a fine shall be paid by the offender on the spot to the public security  

officials or paid to the appointed public  security organs within five days after receiving the 

notice  of  fine  or  written  ruling.  Failure  to  pay  a  fine  in  time without  good cause shall  be  

punished by an addition of one to five yuan per day. Whoever refuses to pay a fine shall be  

detained  for  a  maximum  of  fifteen  days  and  shall  still  be  subject  to  the  fine.  Receipt  for  

payment of a fine shall be given to the offender by the public security organ or officials as soon  

as the fine is received. The entire fine shall be delivered to the State Treasury. 

According to RAPPS art.  41,  in  implementing these Regulations,  the public  security officials 

should strictly abide by laws and disciplines and impartially implement the provisions, allowing  

no favoritism and fraudulent practices. It is forbidden to beat or abuse, mistreat or insult the 
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offender. An administrative disciplinary sanction shall be incurred against those who break the 

above mentioned provision. If such actions constitute a crime, criminal responsibility shall be 

investigated. 

RAPPS Article 42 states that public security organs shall admit their mistakes to those who are 

punished by mistake and return fines and the confiscated property; in case the legal rights and 

interests  of  those  who  are  so  punished  have  been  infringed  upon,  the  loss  shall  be 

compensated for. 

SECTION 8 – DEFINITIONS

8.1 Crime

Elements of a crime: 

1) criminal subject capable of bearing criminal responsibility;

2) the requisite mental element or condition; 

3) an interest recognized and protected by the state that is infringed; and 

4) substantial harm caused by the act or omission of the criminal subject to the interest 

protected by the state. 

Criminal subject: any person sixteen and older shall bear criminal liability. 

A crime refers to an act that endangers the sovereignty, territorial integrity and security of the 

State, splits the State, subverts the State power of the people's democratic dictatorship and 

overthrows the socialist system, undermines public and economic order, violates State-owned 

property, property collectively owned by the working people, or property privately owned by 

citizens, infringes on the citizens' rights of the person, their democratic or other rights, and any  

other act that endangers society and is subject to punishment according to law. However, if the  

circumstances  are  obviously  minor and the harm done is  not  serious,  the act  shall  not  be 

considered a crime. (CL art. 13) 
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CL article 16 explains, an act is not a crime if it objectively results in harmful consequences due  

to irresistible or unforeseeable causes rather than intent or negligence.

The CL further explains that, (CL art.  20) an act that a person commits to stop an unlawful  

infringement in order to prevent the interests of the State and the public, or his own or other 

person's rights of the person, property or other rights from being infringed upon by the on-

going infringement, thus harming the perpetrator, is justifiable defence, and he shall not bear  

criminal responsibility.

If a person is compelled to commit an act in an emergency to avert an immediate danger to the  

interests  of  the  State  or  the  public,  or  his  own or  another  person's  rights  of  the  person, 

property or other rights, thus causing damage, he shall not bear criminal responsibility. (CL art.  

21)

The CL, art 22, defines, preparation for a crime refers to the preparation of the instruments or  

the creation of the conditions for a crime.

A criminal attempt refers to a case where an offender has already started to commit a crime but  

is prevented from completing it for reasons independent of his will. (CL art. 23)

Discontinuation of a crime refers to a case where, in the course of committing a crime, the 

offender  voluntarily  discontinues  the  crime  or  voluntarily  and  effectively  prevents  the 

consequences of the crime from occurring. (CL art. 24)

8.2 Crimes Endangering National Security

Article 103 Among those who organize, plot or carry out the scheme of  splitting the State or 

undermining unity of the country, the ringleaders and the others who commit major crimes 

shall be sentenced to life imprisonment or fixed-term imprisonment of not less than 10 years;  

the ones who take an active part in it shall be sentenced to fixed-term imprisonment of not less  

than three years but not more than 10 years; and the other participants shall be sentenced to  
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fixed-term imprisonment of not more than three years, criminal detention, public surveillance 

or deprivation of political rights.

Whoever incites others to split the State or undermine unity of the country shall be sentenced  

to fixed-term imprisonment of not more than five years, criminal detention, public surveillance  

or deprivation of political rights; the ringleaders and the ones who commit major crimes shall 

be sentenced to fixed-term imprisonment of not less than five years.

Article 104 Among those who organize, plot or carry out armed rebellion or armed riot, the 

ringleaders and the others who commit major crimes shall be sentenced to life imprisonment 

or fixed-term imprisonment of not less than 10 years; the ones who take an active part in it  

shall be sentenced to fixed-term imprisonment of not less than three years but not more than 

10 years; and the other participants shall be sentenced to fixed-term imprisonment of not more 

than three years, criminal detention, public surveillance or deprivation of political rights.

Whoever  instigates,  coerces,  lures  or  bribes  State  functionaries  or  members  of  the  armed 

forces, the people's police or the people's militia to commit armed rebellion or armed riot shall  

be given a heavier punishment according to the provisions in the preceding paragraph.

Article 105 Among those who organize, plot or carry out the scheme of  subverting the State 

power or overthrowing the socialist system, the ringleaders and the others who commit major 

crimes shall be sentenced to life imprisonment or fixed-term imprisonment of not less than 10 

years; the ones who take an active part in it shall be sentenced to fixed-term imprisonment of  

not less  than three years but not more than 10 years;  and the other  participants  shall  be 

sentenced to fixed-term imprisonment of not more than three years, criminal detention, public  

surveillance or deprivation of political rights.

Whoever incites others by spreading rumors or slanders or any other means to subvert the  

State power or overthrow the socialist system shall be sentenced to fixed-term imprisonment of  

not  more than  five  years,  criminal  detention,  public  surveillance  or  deprivation of  political 

rights;  and the ringleaders and the others who commit major crimes shall  be sentenced to 
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fixed-term imprisonment of not less than five years.

Article 106 Whoever commits the crime as prescribed in Article 103, 104 or 105 of this Chapter  

in collusion with any organ, organization or individual outside the territory of China shall be 

given a heavier punishment according to the provisions stipulated in these Articles respectively.

Article 107 Where an organ, organization or individual inside or outside of the territory of China 

provides funds to any organization or individual within the territory of China to commit the  

crime as prescribed in Article 102, 103, 104 or 105, the person who is directly responsible for  

the crime shall be sentenced to fixed-term imprisonment of not more than five years, criminal  

detention, public surveillance or deprivation of political rights; if the circumstances are serious, 

he shall be sentenced to fixed-term imprisonment of not less than five years.

8.3 State Secrets

According to SSL art.  5,  the state secret-guarding department is responsible for guarding of 

state secrets throughout the country. 

SSL art. 2 explains State secrets shall be matters that have a vital bearing on state security and  

national interests and, as specified by legal procedure, are entrusted to a limited number of  

people for a given period of time. 

According to article 8, these shall include the following: 

(1) secrets concerning major policy decisions on state affairs; 

(2) secrets in the building of national defence and in the activities of the armed forces; 

(3) secrets in diplomatic activities and in activities related to foreign countries as well as 

secrets to be maintained as commitments to foreign countries; 

(4) secrets in national economic and social development; 

(5) secrets concerning science and technology; 

(6) secrets concerning activities for safeguarding state security and the investigation of 

criminal offenses; and 

(7)  other  matters  that  are  classified  as  state  secrets  by  the  state  secret-guarding 
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department. 

Matters that do not conform with the provisions of Article  2 of this Law shall  not be state 

secrets. Secrets of political parties that conform with the provisions of Article 2 of this Law shall 

also be considered state secrets. 

According to SSL article 31, persons who, in violation of the provisions of this Law, divulge state 

secrets  intentionally  or  through  negligence,  if  the  consequences  are  serious,  shall  be 

investigated for criminal responsibility in accordance with the provisions of Article  186 of the 

Criminal Law. 

Persons  who,  in  violation  of  the  provisions  of  this  Law,  divulge  state  secrets,  if  the 

consequences  are  not  serious  enough  for  criminal  punishment,  may  be  given  disciplinary 

sanction in the light of the specific circumstances of each case. Persons who steal, spy on, buy  

or illegally provide state secrets for institutions, organizations and people outside the country 

shall be investigated for criminal responsibility in accordance with law. (SSL article 32)

8.4 Evidence

Under CPL art. 46, In the decision of all cases, stress shall be laid on evidence, investigation and  

study; credence shall  not be readily given to oral statements. A defendant cannot be found 

guilty and sentenced to a criminal punishment if there is only his statement but no evidence;  

the defendant  may be found guilty  and sentenced to a criminal  punishment  if  evidence is  

sufficient and reliable, even without his statement.

The APL (art. 31) defines evidence as including the following types:

(1). documentary evidence;

(2). material evidence;
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(3). audio-video material;

(4). testimony of witnesses;

(5). statements of the parties;

(6). expert conclusions; and

(7). records of inquests and records made on the scene.

Any of the above-mentioned evidence must be verified by the court before it can be taken as a  

basis for ascertaining a fact. (APL art. 31)

According to the CPL (art.  42) all  facts that prove the true circumstances of a case shall  be 

evidence.

There shall be the following seven categories of evidence:

(1) material evidence and documentary evidence;

(2) testimony of witnesses;

(3) statements of victims;

(4) statements and exculpations of criminal suspects or defendants;

(5) expert conclusions;

(6) records of inquests and examination; and

(7) audio-visual materials.
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Under the circumstance where evidence is likely to be cease to exist or be lost or would be  

difficult to obtain later on, the participants in proceedings may apply to the people's court for 

the preservation of the evidence, the people's court may also take measures to preserve such 

evidence on its own initiative. (APL art. 36)

Judges, procurators and investigators must, in accordance with the legally prescribed process,  

collect various kinds of evidence that can prove the criminal suspect's or defendant's guilt or 

innocence and the gravity of his crime. It shall be strictly forbidden to extort confessions by  

torture  and  to  collect  evidence  by  threat,  enticement,  deceit  or  other  unlawful  means. 

Conditions  must  be  guaranteed  for  all  citizens  who  are  involved  in  a  case  or  who  have 

information about the circumstances of a case to objectively and fully furnish evidence and,  

except in special circumstances, they may be brought in to help the investigation.

Evidence involving State secrets shall be kept confidential. (CPL art. 43)

8.5 Guarantor

CPL art. 54, A guarantor must be a person who meets the following conditions:

(1) to be not involved in the current case;

(2) to be able to perform a guarantor's duties;

(3) to be entitled to political rights and not subjected to restriction of personal freedom; and

(4) to have a fixed domicile and steady income.

(art. 55), A guarantor shall perform the following duties:

(1) to see to it that the person under his guarantee observes the provisions of Article 56 of this  
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Law; and

(2) to promptly report to the executing organ when finding that the person under his guarantee  

may commit or has already committed acts in violation of the provisions of Article  56 of the 

CPL.

If the guarantor fails to report promptly when the person under his guarantee has committed 

an act in violation of the provisions of Article 56 of this Law, he shall  be fined. If  the case  

constitutes a crime, criminal responsibility shall be investigated according to law.

CPL article 56, A criminal suspect or defendant who has obtained a guarantor pending trial shall  

observe the following provisions:

(1) not to leave the city or county where he resides without permission of the executing organ;

(2) to be present in time at a court when summoned;

(3) not to interfere in any form with the witness when the latter gives testimony; and

(4) not to destroy or falsify evidence or tally confessions.

If  a  criminal  suspect or defendant who has obtained a guarantor pending trial  violates the 

provisions  of  the  preceding  paragraph,  the  guaranty  money  paid  shall  be  confiscated.  In  

addition, in light of specific circumstances, the criminal suspect or defendant shall be ordered  

to write a statement of repentance, pay guaranty money or provide a guarantor again, or shall  

be subjected to residential surveillance or arrested. If a criminal suspect or defendant is found 

not to have violated the provisions in the preceding paragraph during the period when he has  

obtained a guarantor pending trial, the guaranty money shall be returned to him at the end of  

the period.

8.6 Prison
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A prison is an organ of the State for the execution of criminal punishments. All imprisonments 

shall be executed according to the Criminal Law and Criminal Procedure Law. (PL art. 2)

 

A prison is established, disbanded or moved by approval of the Judicial department of the State 

Council (PL art. 11), and activities in prisons to execute a punishment shall be supervised by the 

Procuratorate. (PL art. 6)

The Judicial department of the State Council shall according to PL article 10 be in charge of the 

prison system.

The state shall bear expenditures of a prison, prison activities, living expenses, administration 

etc, according to PL article  8. PL Article  12 stipulates that a warden, deputy wardens, and if 

needed, other personnel be set up. The administrative personnel in a prison shall be Police.

The Armed Police shall be in charge of the armed guard of a prison, according to PL article 41.
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